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Shirley N. Binghaa - Overtine compensation 


DIGEST: 

1. Employee alleged that she was compelled to 
perfora substantial anouats of overtina 
because her superiors assigned her en 
abnoraal workload. Her claim ia dented, 
since shea failed to show the work was 
ordered or induced by au official who had 
authority to order or approve overtime 
and failed or refused to do 506 


% Although Pair Labor Standards Act of 1938 
hes been amended to apply to Pederal 
enployees, professional eaployees are 
exeagted from epplication of the ovértine 

rovisiongs of the Act. 29 U.5.C, 
213(a)(1) (1970). 


Thig decision ig im response to a request for a reconsideration 
of the disallowance by our Transportation ond Clains Division (TCD) of 
a claim subaitted by Shlricy N. Binghan, an exployee of the Hational 
Labor Relations Board (ULB), for overtime colspensation. 


Ms. Bingham etates that since July 1, 1970, she served as a Com 
pliance Officer, an attorncy positioa, in District 29 of the National 
Labor Relatlons Board. She contends that, although she was not explic- 
{tly ordered to work-overtime either crally or In uriting, sha hed no 
alternative but to do so {n order to retain her position in good staude 
ing. She states that vosition cutbacks, 4 heavy case load, lack of 
fnstruction in dutics, and lack of orderly office procedures were face 
tors waderlying the circwastances waich compelled har to perfora over= 
time work. She further states that sne was prohibited from referring 
her problexs which caused her to wor's overtise to the Kegional Director 
by the Regional Attoroey. “cb, in Settlenent Certificats 222137042, 
July 15, 1074, disallowed the clain because the overtime work was noie# 


5549 


ther authorized or approved as required by 5 U.S.C. sone (1970). 


Ma. Binghaa has implied that receat amendments to the Pair Labor 
Standards Act of 1933, 29 U.S.C. 201-219 (1970), by tha Falr Labor 
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Standards Amendments of 1974, Pub. L. 93-259, 88 Stat. 55, would make 
the Act applicable to her. Hs. Binghom errs in this contention, hows 
ever, since persons employed in a professional capacity ara exannted 
from the overtima provisions of the Fair Labor Standards Act. 


The main thrust of Ms. Binghan's request for reconsideration of 
her claim is that she was compelled by her supervisors to perform the 
overtine in order not to fall behind in the performance of her work, 
Therefore, wo have considered whether her case falls witain the ambit 
of the ruling of the Court of Glaing in Baylor v. United States, 

198 Ct. Ch. 331 (1972), That case summarizes the principles for 
establishing vhether an enployee may be paid overtime on the basis 
that overtime was ordered or induced by the employee’s supervisors, 


In Baylor the court stated in 198 Ct, Cl. at 359 the followings 


“te w % This case {9 important in that it illustrates 
the two extremes; that ls, L£ there ts a regulation soe- 
cifically requiring overtime promulgated by a responsible 
official, then this constitutes ‘offictally ordered or 
approved’ but, at the other extrene, if there is only a 
‘tacit expectation’ that overtime is to ba perforned, 
this does not constitute official order or approval. 


"In between ‘tacit expectation’ and a specific regula+ 
tion requiring a certain number of minutes of overtine 
there exists a broad vanga of factual possibilities, which 
fs best characterized as 'more then a tacit expectation. ' 
Where the facts show that there is more thaa only a ‘tacit 
expectation" that overtime be perforzed, such overtine has 
been found te be compensable as having been ‘officially . 
ordered ox approved,’ even in the absence of a regulation 
specifically requiring a certain nunber of minutes of : 
overtime. Where enoloyces hava been ‘induced! by their 
superiors to perfom overtime in order to effectively 
complete their assignments arn? des to the nature of their 
enployment, this overtime has been held to have been 
‘officlally ordered or approved’ end therefore conpousa- 
ble, Anderson v, United States, 136 Ct. Cl. 365 (1956) 

& w * (Custoas Border Patrol inspectors), Adana Ve 
United States, 162 Ct. Cl. 766 (1963) (Inspectors of 
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the Border Patrol of the Imalgration and Naturalization 
sarvice); Bymes v. United States, 163 Ct. Ci, 167, 
$24 Fe 24 966 (1953), as crcnded, 330 F, 24 986 (1964) 
(investigators of the Internal Revenue Service Alcohol 
and Tobacco Tax Division), In Rann v. United States 
x 2/340 F. 24 635 (Ct. Cl. 19€4)/ the court held that 
the performance of overtima by employees of the Civil 
Defense Administration vas not voluntary but was 

“ @gnducea' by tha employees! reasonable and understand . 
able fear that they would jeopardize their positions if 
they did not perform the additional after-hours duty. 
The court concluded that the ‘induced’ duty officer 
tours were ‘officially ordered’ and ‘approved’ within 
tha mesning of the Federal Employees Pay Act of 1945, 
tw f fnow codified at 5 U.S.C. 5542 (1970) /"* 


Tha court in Baylor, at 360, also stated thats 


en fin Ne om Pore 


fhe court in Billello, suoxa, stated at 1257, the followings 


“The comion denominator derived from these results 
ig that a regulation requiring approval of overtima by 
q@ designated official before it can be paid fs binding 
on clainents unless tha regulation is unreasenable or: 
the offictal who has wititield fomaal writtcn epproval 
hos nevertheless actively induced and encouraged the 
overtime. Here Imowledga on his part, without affire 
mative inducement or written sanction, would not scem 
to be sufficient. wt %'! 


In order to determine whether Ms. Bingham is entitled to overtine 
compensation, it is necessary to detenuine whether she was ordered or 
induced to perfor tha work in question by an officlal who had authore 
ity to order or approve ovortiig Work. The record indicates that such 
authority was vested in the Regional Director and that he was required 
to obtain approval of tha central office when the workload of a staff 
meer required extended perlods of overtine. 
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The clatmant has atated that she obtained her appointnent on 
July 1, 21970, and subsequent to that date appealed to the Regional 
Attomoy, a Mr. Harvey Letter, for assistance, atating that the over~ 
time work necessitated by har Job was injurious to her health. She 
further stated that Hr, Letter would not provide such assistance and 
explicitly ordered her not to discusa her need for assigtance with 
the Regional Director. She further stated that Mr. Letter left tha 
WLRB in 1972. It ia clear from tis. Dingham's own etatements that 
thera vas no reason that she could not hava dlscussed her need for 
aseistance with the Regional Director subsequent te Mr. Letter's 
departure. For the period prior to Hr, Letter'a deperture, his 
injunction not to discuss the matter with the Regional Director 
should have been cppealed. as the court in Bilello stated, at 174 
Ct, Cl. 1259, in a sintlar situation 


“aw & Aduinistrative efficloucy requires obser- 
vanca of orderly fonas, aud by voicing their demands 
through proper channels the plaintiffs conceivably 
could havea secured a ruling which would have resulted 
eithar in an order for overtine compensation or in a 
justified refusel oa the part of the plaintiffs to 
continue performing overtime work without compensation," 


Thera is no indication in the record that Ms. Binghem clained any 

eieveiac prior to Hay 7, oe when che scnt a mesorandum to the Deputy 
General Counsel of the KERB, In that comaunicat!on sha made known her 
problems and requested evectine cormpensatiene That request was denied 
by a memorandum dated June 14, 1974, on tha basis that the evertine had 
not bean officially ordered or approved. Subsequeatly, on August 29, 
1974, she requested the Regional Director to approve the overtine in 
question, On December 20, 1974, the Regional Director denied her overs 
time compensation and admonished her for not discussing her problezs 
with him earlier, 


In view of the abova, we cannot gtate that Ms, Bingham has met the - 
prerequisite, aa set forth in Baylor, suora, of proving that she was 
ordered ox induced to perform overtime by an officlal who had authority 
to do so. In fact, the record indicates that the official who did have 
authority to order or approve overtine, the Regional Director, had no 
knowledge of tha problem, and therefore could not have induced the 
' overtime. 


hemor atnein. the disallowance of tha claim for overtime compensa~« 


tion by Hd. Binghaa is eustained. Paul G. Dembling 


For the Couptroller General 
of tha United States 
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